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This consideration is offset by the possibility of those appre- 
hended falsely accusing alleged accomplices, a danger against 
which suspects have a' right to guard themselves. The majority 
opinion would thus seem sound in not denying the privilege on 
the mere rule of thumb that the identity of the client is not a 
privileged matter, but in looking into the facts of the case to 
see whether it comes within the principle upon which the priv- 
ilege is based. 

A. M. K. 
Evidence: Hearsay Rule: Use of in Proceedings Before 
the Industrial Accident Commission. — Is the hearsay rule a 
mere technical rule of evidence? Englebretson v. Industrial Acci- 
dent Commission and Employers Assurance Corporation Limited v. 
Industrial Accident Commission* say it is not. This decision 
seems at first glance perfectly natural, for the hearsay rule has 
been described as "that most characteristic rule of the Anglo- 
American law of evidence, — a rule which may be esteemed next 
to jury-trial, the greatest contribution of that eminently prac- 
tical legal system to the world's jurisprudence of procedure." 2 
Yet the decision of the court is open to question. The hearsay 
rule had its origin in the jury system. As understood in the 
English common law it plays no part in continental systems, 
nor is it of so much importance in England except in jury trials. 8 
As Sir Henry Maine remarked, "The English rules of evidence 
are never very scrupulously attended to by tribunals which, like 
the Court of Chancery, adjudicate both on law and on fact, 
through the same organs and the same procedure."* It is 
one of the curious examples of the formalism of American law 
that the peculiar English rules of evidence devised for the guid- 
ance of the untrained jury should be solemnly applied by courts 
and other expert tribunals sitting without a jury. The principal 
cases are, indeed, an example of this formalism, for the decisions 
rest on the fact that there is no case in point sustaining the rul- 
ing of the commission; the search is for a precedent, without 
a consideration of the theory and history of the rule. The hear- 
say rule has been referred to by Chamberlayne as standing forth 
"the Gibraltar of procedure in the midst of more liberalizing 
tendencies." 5 It is further characterized by the author "as an 
anomaly in the law of evidence," and the one case where it has 
been "thought wise to decline attempting to do justice, because 
the attempt may fail." 6 

1 (Cal., Aug. 7, 1915), SO Cal. Dec. 241, 50 Cal. Dec. 239. 

2 Wigmore on Evidence, § 1364. 

a Chamberlayne, The Modern Law of Evidence, § 2720; 3 Cal. Law 
Rev. 187. 

4 Quoted in Thayer, Preliminary Treatise on Evidence, p. 508. 

5 Chamberlayne, vol. 4, p.. vi. 

6 Chamberlayne, §§ 2577, 2719. 
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The facts of the Employers Assurance Corporation Limited 
v. The Industrial Accident Commission are an illustration of 
Chamberlayne's criticisms. Compensation was sought for the 
death of the decedent from blood poisoning following a bruise 
received in the course of his employment. The only evidence 
of the cause of the injury were statements made by the decedent to 
a fellow-employee, to his wife, to members of the family, and to 
several physicians and surgeons. The injury was slight, and in its 
early stages would apparently give the injured person no claim 
for compensation. There was nothing in the circumstances to 
cast suspicion on decedent's account of the cause of injury. It 
was the kind of statement on the truth of which in practical 
affairs men base their actions every day of their lives. No one 
questions the wisdom of the rule that where a witness is avail- 
able he should give his testimony subject to cross-examination, 
but where a witness is dead, and where no other evidence can 
be obtained, justice is denied by excluding hearsay evidence 
where under the circumstances the court or tribunal is thoroughly 
satisfied of its truth. In the future on the facts of the particular 
case a different decision will be possible by reason of the amend- 
ment of 1915. 7 The amendment does not, however, cover hear- 
say on facts other than the cause of death. For example, where 
the only evidence of the nature of the employment is hearsay, no 
award can be made on that evidence alone. A broader amend- 
ment would not be inadvisable. In 1898 Massachusetts passed 
a statute which provided "no declaration of a deceased person 
shall be excluded as evidence on the ground of its being hearsay 
if it appears to the satisfaction of the judge to have been made 
in good faith before the beginning of the suit and upon the 
personal knowledge of the declarant." 8 Civilization has not come 
to an end since the enactment of that statute in Massachusetts, 
but much technical obstruction to the ascertainment of truth in 
judicial proceedings has been removed. 

It should be observed that the principal cases do not decide 
that the Industrial Accident Commission cannot receive hearsay 
testimony, but merely hold that the writ of review, which is 
the only way the decision of the commission can be attacked, 
will result in the annulling of the decision of the commission 
whenever there is no evidence to support a necessary finding 
excepting hearsay. 

A. M. K. 

Marriage: Validity of Marriage of Minors. — The Civil 
Code of California establishes the age of consent with regard 
to marriage at eighteen years in the case of males and fifteen 

? 1915 Stat. Cal., ch. 607. 
8 1898 Stat. Mass., ch. 535. 



